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Welcome

We thought it would be helpful to
create a Little Book which sets out
the basic partnership principles in
a practical and accessible manner
for our clients and contacts.

It features the work of talented
illustrator, David Orme.



Where we refer just to partner
or partnership agreement, this
also includes LLP member
and LLP agreement where the
context permits.

Very best wishes
The Team at CM Murray LLP

info@cm-murray.com | +44 (0) 207 933 9133

This booklet is only a brief overview of relevant English
partnership law, and is for general purposes only. Specific
legal advice should be taken on particular circumstances —
please do contact us and we would be pleased to help you.
Information is correct as of January 2021.



The pros and cons of
Partnership - an Overview

Partnership typically provides direct
participation in the success and profits of
the business, involvement (to one extent
or another) in the running of the firm, and
favourable tax treatment.

But it also brings fiduciary duties and
potential liability, depending on the type
of partnership structure.

Partners also have fewer statutory rights
than employees and are more likely to be
bound by restrictive covenants.



Partnership laws and
Liabilities

Partnerships are governed by the relevant
partnership agreement and the Partnership
Act 1890. A partnership is a collection of
individuals in business with a view to a profit.
Partners in a partnership have unlimited
personal responsibility for the debts, liabilities
and losses of the firm.

LLPs are governed primarily by their Members
Agreement, the Limited Liability Partnerships
Act 2000 and related Regulations. An LLP is
a legal entity separate from its members
(unlike a partnership). An LLP member's
liability is (except in certain circumstances)
limited to their capital contribution.



Are you sure the duty of
good faith requires me to
do this?

Yes, I’'m sure, now

release the dogs!




Partner duty of Good Faith

This is the fiduciary duty owed between
partners in a general partnership and,
depending on the circumstances, from
LLP members to the LLP.

In essence a partner must act in the best
interests of the firm.

A breach of this duty could result in the
partner or LLP member having to account
for profits unlawfully earned as a result of
any breach.



The duty of good faith therefore prevents
an exiting partner, even during their notice
period, from e.g.:

¢ Competing with their current firm
e Soliciting clients and/or colleagues
¢ Diverting business opportunities

¢ Misusing confidential information.

They must provide full information to the
firm, including on any material changes
likely to affect the business.



Due Diligence for

new Partners

Prospective partners should consider
requesting the following information and
documents when offered partnership by
a firm:

e Current partnership agreement

¢ Accounts for the last three years and
current year management reports

® Major liabilities current or planned,
e.g. office move

e Capital contribution required and
financing options



® How profit shares and drawings
are determined
* Level of professional indemnity cover
® Details of current major claims and
partner disputes and

* The age profile of the firm, succession
planning and existence of an up-to-date
business plan.



Partner or Employee?
Spotting the Difference

It is often important, especially on partner
exits, to ascertain if someone is a genuine
partner or employee.

An equity partner is usually a genuine
partner, whereas a salaried partner is more
likely to be an employee with employment
law protections.

A fixed share partner's status will depend
on the nature of the relationship, rather than
the title.



Relevant factors include whether they:

¢ Receive fixed pay or participate in profits
and losses

¢ Are indemnified against losses

e contribute capital

e Share in the firm's surplus assets on
a winding up and

¢ Participate in management decisions
and control

If a firm expels a partner who is in reality an
employee, without a fair reason and process,
the firm may face statutory employment law
claims, including unfair dismissal.



Partner Remuneration
Structures

Partners receive a share of profit, the size
of which depends on the structure of the
profit system.

Some firms share profits based on a
lockstep system which allocates additional
points in the profit share pool for every year
of partnership service (but often subject

to gateways and a plateau). This system
essentially rewards longevity, collegiality and
performance across the firm (although this
can create an indirect age discrimination
risk for the firm, if not properly structured).



. Oh bad luck,
Is it under no discretionary
this cup? profit share for you
this year!




Some fims share profits primarily on a
merits basis, recognising the individual
performance and introductions of the
partner (and their team).

Other firms have a hybrid system, with
elements of both of the above including a
discretionary element reflecting individual
and team contribution.



Partners are protected against unlawful
discrimination because of sex, marriage and civil
partnership, pregnancy and (possibly) maternity,
race, disability, age, sexual orientation, gender
reassignment, religion or belief.

A firm may not discriminate against a partner
in the way in which it makes an offer of
partnership, in the terms of any such offer or
by refusing to make an offer of partnership.

Nor, where someone is already a partner, can
it discriminate as to the terms of partnership,

in the way it provides access to any promotion,
transfer, training or partnership benefits, by
expelling a partner or by subjecting them to
any other detriment.

Harassing or victimising a partner

(or prospective partner) is also unlawful.
Strict time limits apply (subject to the rules
on mandatory early conciliation).



Firms are also under
a duty to make reasonable adjustments
where a disabled person is placed at a
substantial disadvantage in the work place
because of, for example, a provision,
criterion or practice applied by the firm or a
physical feature of its premises. A partner
can be required to contribute to the cost of
any adjustment in line with their profit share.

The compulsory
retirement of older partners could be age
discrimination. The firm must be in a position
to show, with evidence, that the compulsory
retirement age is a proportionate means of
achieving a legitimate social policy aim.



Pregnancy and sex Discrimination

Female partners have the right not to be
treated unfavourably by their firm from the
point at which their pregnancy begins to
the end of the two weeks after pregnancy.
The partner may have sex discrimination
protections after this time if they suffer
less favourable treatment because of their
pregnancy or maternity-related absence.

A firm will also owe specific health and

safety obligations to pregnant and breast-
feeding partners.



Family-friendly Rights
Partners are not entitled to statutory maternity

leave; nor are they entitled to statutory paternity,
adoption or unpaid parental leave.

Partners are not usually entitled to statutory
maternity pay, although are likely to be entitled
to statutory maternity allowance. Some firms
offer maternity pay and leave packages to their
partners in any event.

Partners are not eligible to make a request under
the statutory flexible working scheme which
applies to employees. However, a failure by a firm
to properly consider a flexible working request
from a partner and objectively justify its refusal,
could give rise to possible discrimination claims
depending on the circumstances.

The shared parental leave and pay scheme does
not apply to partners. However, a father or parent
(who is employed elsewhere) may be entitled to
shared parental leave (and pay) where the mother
is an LLP member and satisfies other conditions.



Worker Protections for
LLP Members

In principle an LLP member is a ‘worker’
and qualifies for whistleblower protection as
well as other ‘worker’ rights (although it is
not clear that these rights also apply to a
partner in a general partnership).

To qualify for whistleblower protection
the LLP member would have to fulfil a
number of statutory requirements. Strict
time limits apply (subject to the rules on
mandatory early conciliation). Typically
a successful whistleblower is awarded
uncapped damages, based on actual
and future losses.
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Other ‘worker’ protections for LLP
members include (but are not limited

to), part-time worker and working time
protections, national minimum wage
rights, the right to be accompanied to

a disciplinary or grievance hearing and
protection from unauthorised deductions.
LLP members may also be considered
‘workers’ for the purpose of automatic
pension enrolment.
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Are you sure Go go go!
this is the correct

procedure for
exiting partners?
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Partner Restrictive
Covenants

Exiting partners may be subject to
post-retirement restrictive covenants in
the partnership agreement.

The restrictions must be no more than
reasonably necessary to protect the firm's
client connections, workforce stability
and/or confidential information.

However partner restrictive covenants are
far more likely to be binding than employee
restrictive covenants. A separate body

of case law has built up around partner
restrictive covenants.

The leading partnership case of

Bridge v Deacons (1984) upheld a five
year prohibition on a partner soliciting

any clients of the firm.
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Partner post-retirement restrictions typically
include prohibitions on:

¢ Joining a competitor within a
geographical area

¢ Soliciting certain clients of the firm
¢ Dealing with certain clients of the firm
¢ Soliciting partners and key employees

Occasionally agreements also include
specific restrictions on team moves.
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Modern partner restrictions typically last
between 3-12 months (and sometimes
longer) following departure.

In some agreements credit is given for time
spent on garden leave.
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Breach of restrictions may result in
proceedings against the partner seeking an
injunction and/or an award of compensation
for losses sustained.

It may result in proceedings against the
partner’s new firm where, for example,

they are alleged to have procured and/or
induced those breaches.

26



Why does my
exit package
contain Well we are on
aparachute? the thirty third
floor!
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Key Issues in Partner
Retirement Discussions
On leaving a firm, a partner may be asked
to sign a retirement deed, to record the

terms of departure and to receive any
enhanced payments.

Careful thought needs to be given in the
retirement discussions to issues such as:

¢ The actual right of the firm to remove the
partner and the majority required

¢ Notice period
® Whether garden leave applies
¢ If and when capital is to be re-paid

® Payment of profit-share and release of
tax reserve

¢ Releases from liabilities such as overdrafts,
loans and premises
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Indemnities which will apply post-retirement
Internal and external announcements and
agreed reference, if required

Whether restrictive covenants are binding
and apply, or should be waived or modified

Payment of legal fees

as well as other issues relating to the
partner’s position and rights, including
potential breach of the duty of good faith
and of the partnership agreement and
discrimination claims.

29



About the Team

Clare Murray

Managing Partner
clare.murray@cm-murray.com
+44 (0) 207 933 9134

David Fisher

Partner
david.fisher@cm-murray.com
+44 (0) 207 933 9133

Sarah Chilton

Partner
sarah.chilton@cm-murray.com
+44 (0) 207 933 9125

Zulon Begum

Partner
zulon.begum@cm-murray.com
+44 (0) 207 933 9123




Beth Hale

Partner and General Counsel
beth.hale@cm-murray.com
+44 (0) 207 933 9131

Merrill April

Partner
merrill.april@cm-murray.com
+44 (0) 207 933 9139

Emma Bartlett

Partner
emma.bartlett@cm-murray.com
+44 (0) 207 933 9133




CM Murray LLP is a specialist UK
Employment & Partnership law firm.

Chambers and Partners:
Ranked Band 1 for Employment: Senior Executives

“Leading senior executives-focused firm,

with notable expertise in whistle-blowing,
discrimination claims, and restrictive covenants
and their enforcement. Acts for clients from a

range of sectors including technology and the
financial services.”



Legal 500:
Ranked Tier 1 for Employment: Senior Executives

“CM Murray LLP's ‘first-rate’ practice provides
‘prompt, to-the-point and professional’ advice for

senior executives, often handling mandates with
cross-border elements.”
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CM Murray LLP
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